In response, nations have modernized their laws to address the swift progress in this growing field.
Certain countries have enacted permissive laws, while others have opted to install prohibitive legislation or simply not acknowledge surrogacy. 23 Those who pursue fertility services abroad are driven by both economic and non-economic factors. 24 The primary economic incentive is the reduced cost of surrogacy in foreign nations. 25 In the United States, gestational surrogacy costs between $110,000 and $150,000. 26 The surrogate's average compensation is approximately $25,000, 27 with the rest going towards agency fees, medical costs, legal fees, and incidental expenses such as travel. 28 However, surrogacy costs are considerably lower in Eastern Europe and Southeast Asia. 29 For example, gestational surrogacy in
Ukraine costs approximately $45,000, and the surrogate receives between $10,000 and $15,000.
30
The average cost of gestational surrogacy declines further in India, where intended parents pay approximately $25,000 and the surrogate earns $2,000 to $10,000.
31
Various non-economic factors induce the pursuit of surrogacy arrangements abroad. 32 For example, the desired treatment may be unavailable in an individual's home country. 33 This may be due to lack of equipment, medical expertise, or socialized healthcare systems with long waiting lists to undergo a procedure. 34 Furthermore, countries may prohibit reproductive services on moral 23 Burpee, supra note 14, at 310. 24 Cherry, supra note 9, at 260. 25 Id. 26 Id. 27 Id. 29 Cherry, supra note 9, at 260. 30 Id. 31 Id. 32 Id. at 261. 33 Id. 34 Id.
grounds and implement discriminatory legislation. 35 For example, certain countries forbid gays, lesbians, and single persons from pursuing surrogacy. 36 Additionally, individuals travel to foreign countries that have methods of surveillance to observe surrogates and track their progress. 37 Such methods include attaching surrogate living quarters to fertility clinics, where doctors can closely monitor the women and exercise control over their care.
38
As the demand for surrogacy rose, nations that offered assisted reproductive technologies encountered domestic pressure relating to ethical, religious, and safety concerns. 39 In response, some Westernized countries enacted regulatory legislation that limited access to treatment. 40 The strict barriers included, but were not limited to, constraints on procedures such as implantation of multiple embryos; the exclusion of gays, lesbians, and single persons; and limitations on payments to gamete donors. 41 As a result, surrogacy and assisted reproductive technology clinics emerged in less industrialized countries such as India, Thailand, and Mexico. 42 Strict regulations created a "niche marke[t] of fertility tourism" to foreign couples struggling with infertility. 
Surrogacy
Surrogacy is divided into two distinct categories known as traditional surrogacy and gestational surrogacy. This Note focuses on gestational surrogacy. The surrogate's genetic contribution is the distinguishing factor between the two classifications. 44 In traditional surrogacy 35 Id. 36 Id. 37 Id. 38 Id.
Kari Points, Commercial Surrogacy and Fertility Tourism in India: The Case of Baby Manji, Case Studies in Ethics,
https://web.duke.edu/kenanethics/CaseStudies/BabyManji.pdf. 40 Id. 41 Id. 42 Id. 43 Id. 44 Rimm, supra note 19, at 1436.
arrangements, the surrogate contributes her egg and is therefore genetically related to the child she is carrying. 45 The commissioning father (hereafter referred to as "intended father") supplies the sperm. 46 In contrast, the surrogate has no genetic link to the child in a gestational surrogacy arrangement.
47
Gestational surrogacy is the newer of the two categories and was first reported in 1985. 48 Gestational surrogacy involves the surrogate mother carrying an embryo created from the genetic material of one or both of the commissioning parents (hereafter referred to as "intended parents").
. 49 If an intended parent is unable to supply his or her genetic material, he or she will utilize donor egg or sperm. 50 Gestational surrogacy is considered "legally safer" than traditional surrogacy, because the child has no biological relation to the gestational surrogate. 51 Gestational surrogacy poses fewer hurdles to the establishment of legal parentage, as Western legal norms lean towards recognizing the genetic parent as the legal parent.
52
The shift from traditional surrogacy towards gestational surrogacy was propelled by the Baby M case decided by the New Jersey Supreme Court in 1986, where two families "f[ought] over a baby who belonged to both of them." 53 In Baby M., the surrogate refused to return the child, born through traditional surrogacy, to the biological father and his wife. 54 The embryo was created using the biological father's sperm and the surrogate's egg. 55 The intended parents sued to 45 Rimm, supra note 19, at 1436. 46 Id. 47 Id. 48 Burpee, supra note 14, at 308. 49 Rimm, supra note 19, at 1437. 50 Burpee, supra note 14, at 308. 51 Id.. 52 Id. 308-309. 53 56 However, the New Jersey court ruled that the surrogate was the child's legal mother. 57 The use of traditional surrogacy declined following the outcome of Baby M. 58 Courts' inclination to establish legal parentage due to the genetic link and the accessibility of reproductive technology popularized gestational surrogacy. 
Commercial Surrogacy vs. Altruistic Surrogacy
Two categories of arrangements exist in regard to surrogate compensation: commercial and altruistic. 60 In a commercial surrogacy arrangement, the surrogate "stands to gain financially" from giving birth to the child. 61 The intended parents not only reimburse the surrogate for pregnancyrelated expenses, but also pay a fee for the surrogate carrying and birthing the child. 62 Altruistic surrogacy arrangements differ from commercial surrogacy arrangements in that the surrogate is not paid for gestating and delivering the child. 63 Nonetheless, the intended parents may still reimburse the surrogate for pregnancy-related medical expenses and living expenses in an altruistic surrogacy arrangement. 64 The commercial and altruistic classifications are applicable to both gestational surrogacy arrangements and traditional surrogacy arrangements. Until recently, Thailand was another desirable destination for foreign clients because no laws against surrogacy existed.
152 Therefore, surrogacy was de facto legal. 153 Thailand's Medical
Council banned commercial surrogacy in 1997, imposing restrictions such as "no compensation may be made" to the woman carrying the baby and that the surrogate must be "relative by blood of either party of the couple." 154 Nonetheless, Thailand experienced a boom of surrogacy-related tourism due to its large IVF market and restrictive legislation in other countries where commercial surrogacy is legal. 155 Over the past few years, the use of surrogacy in Thailand has increased by fifty-four percent. 156 Compared to the United States, surrogacy is also considerably more affordable, costing between $38,000 and $50,000. 157 However, a series of surrogacy-related scandals erupted in the summer of 2014, such as an Australian couple's alleged abandonment of a baby with Down syndrome while taking home his healthy twin sister. 158 As a result of the industry's rapid growth and the outrage created by the scandals, a draft bill banning and criminalizing commercial surrogacy passed its first reading with overwhelming support in November 2014. 159 Thailand's Parliament passed the bill in February 2015, 160 
II. Legal Considerations in Fertility Tourism

A. Difficulties in the Establishment of Legal Parentage
The establishment of legal parentage poses problems in countries with lax and largely undefined laws. As a result, babies are caught in "legal limbo" due to the inconsistent surrogacy laws in various countries. 166 For example, in Thailand, the surrogate and her husband are listed as the parents on the child's birth certificate. 167 They must "renounce their parental rights" and the court subsequently must appoint a legal guardian. 168 The risk of encountering difficulties 161 Id. 165 Id. 166 Mohapatra, supra note 126, at 415. 167 Wolf, supra note 152, at 486. 168 Id.
establishing legal parentage is therefore heightened. 169 The absence of clear law regarding the enforceability of surrogacy contracts in Thailand also contributes to uncertainties involving legal parentage. 170 Thai surrogacy agreements contain a provision declaring a "precommitment to transfer parental rights to intended parents." 171 However, this "precommitment" fails to take into account that the surrogate is unable to predict her level of attachment to the baby at the time the agreement is executed. 172 The "precommitment" also ignores the surrogate's potential desire to keep the baby, which is unforeseeable and can only be determined after the surrogate has gestated the baby for nine months. where a Japanese couple entered into a gestational surrogacy arrangement with an Indian surrogate. 188 The intended mother did not have parental rights, because unlike the intended father, she was not genetically related to the baby, Manji. 189 However, the anonymous egg donor did not have any rights or responsibilities towards the child, the surrogate's parental rights had been contractually terminated, and the contract did not create any legally binding parental responsibilities in the intended mother. 190 The intended father was unable to secure a Japanese passport or visa for Manji's return to Japan, because the Japanese Civil Code determines the child's nationality based on the birth mother's nationality. 191 Manji was therefore not deemed a Japanese citizen. 192 At the time, India's laws did not address commercial surrogacy, and required genetic parents to adopt their children born through surrogacy. 193 However, the intended father was prevented from adopting Manji because of a 120-year-old law that forbade single men from adopting children. 194 The intended father was also unable to secure an Indian passport for Manji because she did not have Indian parents. 195 Manji was considered "stateless," and the case was referred to a national level. 196 The court issued a "one-time" court order permitting Manji to receive an Indian birth certificate, thus granting her an Indian passport to travel to Japan. The ECHR decision has also prompted flexibility in the realm of establishing and solidifying legal parentage. 217 In December 2014, the Federal Constitutional Court, Germany's highest court, issued a landmark ruling that permits the recognition of German intended parents as the legal parents of children born through surrogacy. 218 The case involved a same-sex couple whose child was born to a California surrogate. 219 The Superior Court in Placer County, California issued a court order ruling that the couple was the legal parents of the child. 220 When they returned to Germany, the couple petitioned the Berlin courts to list them as the child's parents on the birth certificate. 221 This request was denied because the California surrogate was considered the child's mother under German law. 222 The court reasoned that the California court order was null and void,
as Germany considers surrogacy agreements to be against public policy.
223
The couple appealed the decision to the Federal Supreme Court, which reversed the prior rulings. 224 The court ordered the couple be registered as the child's legal parents, reasoning that the California court order is presumed valid under the comity principle and that German courts are not permitted to question a foreign court's ruling. 225 Although German law prohibits surrogacy, the court emphasized that children born through surrogacy are entitled to have legal parents. The court also reasoned that denying the couple's legal parentage would be an infringement of the child's human rights, because the surrogate is not recognized as the child's mother in her jurisdiction and is not prepared to take responsibility for the child.
227
The ECHR decision, in conjunction with the "one-time" Indian court orders, illustrates a movement towards implementing protections to curb statelessness. 228 Although the legalization of commercial surrogacy may not be in the foreseeable future, several countries that strictly prohibit surrogacy are nonetheless creating mechanisms to address issues arising from international surrogacy arrangements. 229 As countries become more amenable to citizenship and parentage recognition, intended parents are incentivized to partake in cross-border surrogacy arrangements.
These recent decisions forge a path to resolve legal issues involving parents and children, and will likely encourage the fertility industry's international growth.
III. ETHICAL CONSIDERATIONS IN FERTILITY TOURISM
A. PAID CHILDBIRTH: SERVICE OR EXPLOITATION?
A notable consequence of cheaper surrogacy arrangements is the potentially exploitative nature of the industry. Surrogacy advertising in less industrialized countries mostly occurs in poverty-stricken locations. 230 This elicits concern that surrogates only "enter these agreements out of economic necessity, without fully understanding the psychological and physical burdens that they stand to endure in the process." 231 India's booming surrogacy industry has provided the opportunity to study surrogates' motivations to enter into an arrangement with international intended parents. One concern is the unequal bargaining power of the surrogates, demonstrated by 227 Id. 228 Mortazavi, supra note 10, at 2275. 229 Id. 230 Although regulation establishes a framework and provides certain legal protections to the parties of a surrogacy agreement, it also functions as an exclusionary mechanism. These restrictions range from intended parent discrimination based on marital status, to discrimination based on sexual orientation. India enacted legislation in 2013 that restricts surrogacy to married heterosexual couples, therefore closing its doors to same-sex couples, unmarried couples, and single persons seeking to engage in surrogacy. 294 Similarly, in Ukraine, surrogacy is restricted to infertile, heterosexual married couples.
295
Russia currently has pending legislation imposing similar restrictions on commercial surrogacy. 296 In 2014, Russian lawmakers drafted legislation that would prohibit the use of surrogacy by single men and women. Same-sex unions are illegal in Russia and same-sex couples are legally regarded as single men or women. 297 The enactment of this legislation would therefore restrict same-sex couples from pursuing surrogacy in Russia. 298 In contrast, the lack of strict regulation renders Russia a popular destination for surrogacy and also permits intended parents to bypass discriminatory legislation. The law is not clearly spelled out in regard to same-sex couples, unmarried couples, or single persons, so surrogacy is largely unrestricted in Russia. 299 Gestational surrogacy is currently only legal for married couples and single women. 300 Since Russian law does not recognize same-sex marriage, lesbian intended parents are considered single women for list the intended parents as the child's legal parents, the law provides no guidance or enforcement mechanism if the intended parents do not arrive for the child's birth. 328 Additionally, agencies in Mexico control nearly all aspects of a surrogate's care, including the limitation of contact between parties. 329 As a result, the surrogate has limited options to seek help should something go wrong. 330 For example, when Planet Hospital was dismantled, the Planet Hospital owner created a new agency called Babies at Home. 331 Claudia, a surrogate with the former Planet Hospital agency, was transferred to Babies at Home. 332 During this transition, the former Planet Hospital surrogates moved to new apartments that lacked running water, electricity, and sufficient food. 333 Claudia was unable to leave the apartments without the intended parents' authorization, and was not permitted to contact them through the agency due to the limitation on contact between parties. Thailand. 336 Seven of them were between twelve and thirty-four weeks pregnant, and two had recently given birth. 337 They stated they had been lured there under the pretense of well-[Vol. 26:2 compensated employment. 338 When the women arrived to Thailand, their passports were seized by the Taiwan-based surrogacy agency Babe-101, and the women stated they were forced to become surrogates. 339 The situation gave rise to potential criminal charges such as human trafficking, false imprisonment, and kidnapping. 340 The scenario presented further issues, such as the parentage and citizenship of the children, the intended parents' rights to the children, and the pregnant surrogates'
care. 341 However, Thai authorities did not pursue charges against Babe-101. 342 Although the agency has shut down since the controversy, the doctor who supervised the medical aspects of the agency's surrogacies continues to practice at a "well-known" hospital in Bangkok. 
c. INDIA
The story of Anandhi embodies the dangers posed by laws that are overly stringent in some respects, but perilously lax in the protection of surrogate's rights. 344 Anandhi, a "dirt poor" single mother of two from Chennai, India, volunteered to become a surrogate in hopes that the payment would enable her to establish a business. 345 Despite delivering a healthy child, Anandhi only received $1,653.00 of the $3,306.00 that she was promised. 346 A rickshaw driver who served as denied free treatment by the hospital when she experienced post-delivery complications. 347 The hospital refused to administer free treatment because she had already delivered the child.
348
The Indian government's 2010 draft of the Assisted Reproductive Technologies Regulation Bill, which would "curb unregulated growth of ART clinics and better monitor existing clinics,"
has yet to become law. 349 As a result, non-governmental organizations such as the Global Surrogate Mothers Advancing Rights Trust ("G-SMART") emerged to protect the rights of poor women who become surrogates. 350 
IV. SOLUTIONS
Stringent commercial surrogacy regulation leads to deregulation. As surrogacy laws become more exclusionary, intended parents pursue surrogacy in unregulated countries, thus maximizing the risk posed to all parties involved in a surrogacy arrangement. This section surveys and evaluates the potential solutions to this dangerous consequence of strict surrogacy regulation.
A. DOMESTIC REGULATION
Scholars and practitioners advocate for regulation and establishment of clear law as solutions to the problems posed by the intersection of fertility tourism and legalized commercial surrogacy.
John Weltman, an attorney who practices assisted reproductive law, proposes the establishment of a regulatory body for surrogacy agencies. 356 Weltman notes that " [t] here are currently no requirements for establishing a surrogacy agency-anyone can start one-and there is no organization that oversees and regulates them." 357 Weltman expresses concerns that in the absence of surrogacy legislation in many states, agencies regulate themselves and create their own rules. 358 Jennifer Rimm recommends that commercial surrogacy be restricted to non-profit agencies, charities, or governmental agencies to avoid potentially exploitative treatment of the surrogate. 359 enactment of comprehensive legislation that would impose minimum standards for payment.
361
These standards would include the requirement that payment be put into escrow, minimal standards of care during pregnancy and after birth, and required compensation for permanent injuries that occur as a result of pregnancy and/or labor. 362 While Weltman and Rimm's proposed forms of domestic regulation will certainly increase protection for surrogates' legal rights, they fail to address issues that arise on an international level. Commercial surrogacy is becoming increasingly more globalized with the number of individuals that pursue fertility tourism, and any regulatory mechanism needs to address citizenship difficulties and parentage issues that emerge from cross-border surrogacy arrangements.
B. INTERNATIONAL REGULATION
Lisa Ikemoto, Professor of Law at the University of California, suggests that international law should play a greater role in surrogacy. 363 Ikemoto proposes to regulate surrogacy through the [Vol. Convention's "original intent". 379 The Court explained that the Convention was "not drafted with surrogacy in mind." 380 Mortazavi further contends that the Convention is not equipped to resolve major international surrogacy issues; namely commercial disputes and citizenship difficulties. 381 First, Mortazavi maintains, the Convention "strongly discourages" compensation for adoption due to the semblance of providing payment for the mother's consent to relinquish her parental rights. 382 Mortazavi is concerned that since surrogacy may include compensation, the Convention does not provide an adequate framework for dealing with commercial disputes. 383 She states that strict adherence to the Convention and the prohibition of compensation might nullify a commercial surrogacy arrangement. 384 She also believes that utilizing the Convention may lead to parentage issues that preclude intended parents from taking custody of their child. 385 Mortazavi also asserts that the Convention "falls short when dealing with the statelessness of children." 386 She notes that adoptions automatically entitle newborns to the citizenship of their birth mother, as her legal parentage is not "legally relinquished" until after the birth. 387 However, in a surrogacy, the birth mother's parental rights may be terminated prior to the child's birth. 388 In the event of conflicting surrogacy laws in the intended parents' home country, the child may be born without legal parents and considered "stateless". 389 for applying the best practices to the Convention, which includes the following factors:
[E]fforts to maintain or reintegrate the child in his/her birth family; a consideration of national solutions first (implementing the principle of subsidiarity); ensuring the child is adoptable, in particular, by establishing that necessary consents were obtained; preserving information about the child and his/her parents; evaluating thoroughly the prospective adoptive parents; matching the child with a suitable family; imposing additional safeguards where necessary to meet local conditions; providing professional services.
395
This approach, which would permit the child's best interests standard to supersede national policy, is another form of regulation that would benefit rather than curb fertility tourism.
396
Applying the child's best interests standard would implement safeguards to protect intended parents from citizenship and parentage issues. 397 Mortazavi argues that "deferring to the child's- 390 Id. 391 Mortazavi, supra note 10, at 2256. 392 Id. at 2257. 393 Id. 394 Id. 395 Id. 396 Id. 397 Id.
best-interest standard may necessitate countries being flexible when granting citizenship, issuing exit permits, or awarding custody based on the best outcome for the child, not the nation." 398 The resolution of these prevalent issues would promote fertility tourism by offering protections to intended foreign parents in the realm of legal parentage and immigration.
399
D. A COMPREHENSIVE APPROACH
What distinguishes Mortazavi's approach from that of other scholars and practitioners is that it also advocates for a comprehensive solution that addresses the negative consequences of strict regulation, such as the one identified in this Note. Mortazavi calls for legalized commercial surrogacy to be accompanied by several requirements: the assurance of legal parentage and citizenship of children born through surrogacy, the prioritization of surrogates' health and wellbeing, and the shielding of intended parents from discrimination based on their marital status and/or sexual orientation. 400 Mortazavi suggests a step-by-step approach to achieve this goal. 401 First, individual state legislatures, national governments, and international instruments such as the Hague Convention must enact laws directing potential intended parents to establish that they are fit parents. 402 Once they are deemed fit and receive authorization, the intended parents' home countries should allow them to apply to nations where commercial surrogacy is legal. 403 These nations must recognize the intended parents' establishment of legal parentage, place funds in legally monitored accounts, and screen surrogates and match them with intended parents based on not only "their similar views on 398 Mortazavi, supra note 10, at 2258. 399 Id. 400 Id. 401 Mortazavi, supra note 10, at 2290. 402 Id. 403 Id. [Vol. 26:2 termination and selective reduction, but also for their financial stability and their thoughtful motivations for moving forward with a surrogacy journey." 404 Some of these countries that legalize surrogacy already follow certain regulatory practices proposed by Mortazavi. For example, Russian legislation delineates surrogacy procedures followed by IVF clinics. 405 Russian physicians are only permitted to transfer up to three embryos during each embryo transfer. 406 This limitation is in stark contrast with India's laws, where clinics are largely unregulated and impose no limit on the number of embryos implanted in a surrogate at a time. 407 Russian law also explicitly permits a surrogate to "get remuneration for her services and be compensated for the actual expenses as well." 408 Although no regulatory body exists in Russia to provide permission to enter into a gestational surrogacy arrangement, Russian law imposes certain requirements. 409 For example, intended parents must indicate a medical need for surrogacy, such as "repeatedly failed IVF attempts when high quality embryos were repeatedly obtained and their transfer was not followed by their pregnancy." 410 The surrogate is also prohibited from having any relation to the intended parents. 411 However, Mortazavi's proposed recommendations are not without flaws. The creation of international surrogacy legislation is problematic because it may breach other nations' sovereignty in establishing their own public policy. 412 Additionally, some countries may not wish to compromise a portion of their sovereignty to enter into a treaty. 413 Enforcement issues may arise in dualist nations such as the United States, where international law is separate from domestic law. 414 In order to transpose a treaty into domestic law, the United States will need to enact federal legislation. 415 Not only will this be a lengthy process; it may also create federalism issues because family law is typically "within the purview of the state." 416 Nonetheless, certain treaties such as the Convention on the Rights of the Child have been signed and ratified by almost all countries.
417
This indicates that states may be willing to forego part of their sovereignty to achieve a common objective.
While Mortazavi's approach contains potential difficulties, no perfect solution exists to resolve the issues that arise in international commercial surrogacy. 418 Nations must comprehensively address the ethical and legal aspects of surrogacy on a global level, and any solution should implement the ideas that Mortazavi advances.
V. CONCLUSION
Stringent regulation in countries that permit commercial surrogacy proliferates travel to unregulated countries that lack protective safeguards. As these nations adopt stricter surrogacy laws, intended parents flock to countries without a framework to protect the rights of parties involved in a surrogacy arrangement. To prevent this phenomenon, countries that permit and regulate commercial surrogacy must take a step further to offer legal protections to each party. 405, 448 (2006) . ("The [international] agreement must be properly incorporated into the domestic legal order before a domestic court can apply it."). 416 Mortazavi, supra note 10, at 2257. 417 Convention on the Rights of the Child, Nov. 20, 1989, 1577 U.N.T.S. 3. 418 Cherry, supra note 9, at 259.
